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State Tobacco Excise Taxes
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State Tobacco Excise Taxes: Types and Rates tFDFl]JEtSIWjEEIj"

&
s my product covered?

State-by-state analysis
Carefully consider the product definitions
How is the tax calculated?

Different excise tax bases: by unit, weight, volume, or value
(e.g., ad valorem)

Where am | in the distribution chain”? (e.g., wholesaler, retailer)

Discounts for modified risk tobacco products ("MRTPs")
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State Tobacco Excise Taxes: Payment of Tax trDFl,-'EtSBEE';

.
Who pays the tax?

State-by-state analysis — Manufacturer, distributor/wholesaler, subjobber,
manufacturer’'s representative, sales representative, unclassified acquirer, retailer?

Carefully consider the definitions

Relationship to licensing and reporting obligations
Evidence of tax payment?

Stamps”? Labels? Receipts?
When is the tax paid?

Receipt in the state?

Sale/shipment into the state” to a distributor? to a retailer? to a consumer?
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State Tobacco Excise Taxes: Best Practices tr%JEtSBEE';

. T
Designate personnel to oversee compliance with state excise tax licensing, reporting, collection

and payment requirements
Calendar recurring monthly reporting deadlines

Consider conducting an internal audit to see if you are in compliance in the states where you sell
tobacco products:

— Do you need a license?

— Are you handling tax-not-paid products appropriately?

— Are the entities in your supply chain appropriately licensed? Do you use third-party service providers?
— Consider whether your audit should be privileged (i.e., conducted by an attorney)

Recordkeeping

— Maintain proof of compliance including copies of any required applications, licenses, reports,
and returns

— Maintain customer licenses, invoices, bills of lading
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Preventing All Cigarette
Trafficking Act (“PACT Act”)
15 U.S.C. § 375 et seq.

L




PACT Act: Background troutman’

.
1949

Congress enacts a law to “assist States in collecting sales and use taxes on cigarettes,” popularly known
as the “Jenkins Act”

Requires any person selling or disposing of cigarettes in interstate commerce to anyone other than a

licensed distributor in a state taxing the sale or use of cigarettes to report shipments to state tobacco tax
administrators

1985

Congress amends the Jenkins Act by adding and editing key definitions and adding requirements to not
only report shipments to State tax administrators, but also register with them by filing “statements”
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PACT Act: Background troutman’
D, T,

2010

Congress enacts the Preventing All Cigarette Trafficking Act ("PACT Act”), which amends the Jenkins Act

by:
Replacing the key definitions section to include, in part, delivery sales, roll-your-own tobacco (included
in definition of “cigarette”), and smokeless tobacco
Adding a registration requirement with the U.S. Attorney General, in addition to State tax administrators
Adding additional requirements for delivery sellers, including a non-preemption clause stating that the
PACT Act does not supersede state law otherwise prohibiting delivery sales

Amends Ch. 83 of Title 18, United States Code by adding § 1716E prohibiting cigarettes and smokeless

tobacco from being mailed through USPS

2020
Congress enacts the Preventing Online Sales of E Cigarettes to Children Act amending the Jenkins Act by
including ENDS in the definition of “cigarette” and making ENDS nonmailable under 18 U.S.C. § 1716E
upon the USPS’ promulgation of related regulations (which USPS later promulgated)
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PACT Act: Covered Products tr”ﬁetgﬂjae'j"

. .
Cigarettes

“...any roll of tobacco wrapped in paper or in any substance not
containing tobacco; and ... any roll of tobacco wrapped in any substance
containing tobacco which, because of its appearance, the type of tobacco
used in the filler, or its packaging and labeling, is likely to be offered to, or
purchased by, consumers as a cigarette...”

Does NOT include a “cigar” or “any roll of tobacco wrapped in leaf
tobacco or in any substance containing tobacco (other than any roll of
tobacco which is a cigarette™ as described above.

Roll-Your-Own Tobacco (included as a “cigarette”)

“...any tobacco which, because of its appearance, type, packaging, or
labeling, is suitable for use and likely to be offered to, or purchased by,
consumers as tobacco for making cigarettes or cigars, or for use as
wrappers thereof.”
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PACT Act: Covered Products tr”ﬁjetgﬂjae'?
.

Electronic Nicotine Delivery Systems (included as a “cigarette”)

“...any electronic device that, through an aerosolized solution, delivers nicotine, flavor, or
any other substance to the user inhaling from the device ... includes ... (i) an e-cigarette; (ii)
an e-hookabh; (iif) an e-cigar; (iv) a vape pen; (v) an advanced refillable personal vaporizer;
(vi) an electronic pipe; and (vii) any component, liquid, part, or accessory of a device
described in subparagraph (A), without regard to whether the component, liquid, part, or
accessory is sold separately from the device; and ... does not include a product that is ... (i)
approved by the Food and Drug Administration for—(l) sale as a tobacco cessation product;
or (II) any other therapeutic purpose; an (ii) marketed and sold solely for a purpose
described in clause (i).”

Smokeless Tobacco (defined separately from a “cigarette)

“...any finely cut, ground, powdered, or leaf tobacco, or other product containing tobacco,
that is intended to be placed in the oral or nasal cavity or otherwise consumed without being
combusted.”

TPE| ryrupe



PACT Act: Covered Persons tr”ﬁjetgﬂjae'?
.

Any person who sells, transfers, or ships for profit cigarettes, roll-your-own tobacco, ENDS, or smokeless tobacco
in interstate commerce, whereby such products are shipped into a State, locality, or Indian country of an Indian tribe taxing
the sale or use of such products or who advertises or offers such products for such sale, transfer, or shipment

Delivery sellers with respect to delivery sales into a specific State or place

A “delivery sale” means any sale of cigarettes or smokeless tobacco to a consumer if—

(A) the consumer submits the order for the sale by means of a telephone or other method of voice transmission, the
mails, or the Internet or other online service, or the seller is otherwise not in the physical presence of the buyer when
the request for purchase or order is made; or

(B) the cigarettes or smokeless tobacco are delivered to the buyer by common carrier, private delivery service, or
other method of remote delivery, or the seller is not in the physical presence of the buyer when the buyer obtains
possession of the cigarettes or smokeless tobacco.

NOTE: The term “consumer” can include businesses that are not “lawfully operating.”

Common carriers and other delivery services in the context of delivery sales (e.g., DHL Holdings USA, Inc.; DHL Express
(USA), Inc.; United Parcel Service, Inc.; Federal Express Corp.; and FedEx Ground Package Systems, Inc.)
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PACT Act: Federal Registration Requirement tr”ﬁjetgﬂjae'?

The Attorney General has delegated to the Bureau of Alcohal,
Tobacco, Firearms and Explosives (ATF) authority to administer
and enforce the PACT Act

A covered person must register with the ATF by filing ATF Form
5070.1

Covered persons submit the registration information via e-mail
to PACTActregistrationinbox@atf.gov or via mail to:

Bureau of Alcohol, Tobacco, Firearms and Explosives
Alcohol and Tobacco Enforcement Branch

99 New York Avenue, NE., Mailstop 6.N-509
Washington, D.C. 20226 USA
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PACT Act: State Registration Requirement tr%'etg?jae'?

A covered person must register with the tobacco tax

administrators of the State and place into which such shipment,
advertisement, or offer is made

Some states require registration with State AG’s Office

Alabama
Department
of Revenue
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PACT Act: State Reporting Requirement tr”ﬁetgﬂjae'?
T s s

No later than the 10" of each month, a covered person must file
with the tobacco tax administration of the State into which such
shipment is made a "memorandum or a copy of the invoice
covering each and every shipment of [covered products] made
during the previous calendar month into such State....”

Copies of the same memoranda and invoices must be filed with
the tobacco tax administrators and chief law enforcement
officers of localities and tribes, within the borders of such State,
that impose their own taxes on covered products

Some States have separate PACT Act reporting forms, while
others incorporate PACT Act reporting requirements into their
standard tax reporting forms

Some States have separate PACT Act reporting forms for each
type of covered product
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PACT Act: Nonmailability troutman’

Cigarettes, roll-your-own tobacco, smokeless tobacco, and ENDS
are nonmailable through the USPS, unless an exception applies.

In general, the discrete statutory exceptions to the nonmailabillity
provisions cover the subjects of:

cigars;

noncontiguous States (Hawalii and Alaska);
business/regulatory purposes;

certain individuals (a/k/a noncommercial purposes);
consumer testing; and

public health.
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PACT Act: Delivery Sale Requirements pepper
.

All State, local, tribal and other laws applicable to cigarettes, roll-your-own tobacco, ENDS, and smokeless tobacco
apply as if the delivery sales occurred entirely within the specific State and place

Bill of Lading and shipping package statement/label

"CIGARETTES/NICOTINE/SMOKELESS TOBACCO: FEDERAL LAW REQUIRES THE PAYMENT OF ALL
APPLICABLE EXCISE TAXES, AND COMPLIANCE WITH APPLICABLE LICENSING AND TAX-STAMPING

OBLIGATIONS”
Weight restriction
No single sale or delivery of any covered products weighing more than 10 pounds

Age Verification
Signature upon delivery by the adult purchaser who placed the order

Government ID required upon delivery
Acceptance of delivery sale order only after obtaining full name, DOB, and residential address of purchaser; and
veritying information in a commercially available database consisting primarily of data from government sources

Records
Keep record of every delivery sale until the end of the 4" calendar year beginning after the date of the delivery sale

State or local excise taxes must be paid prior to delivery
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PACT Act: Penalties and Enforcement tr”ﬁjetgﬂjae'?

.
For knowing violations of the PACT Act, violators can be subject to criminal penalties of up to 3 years
imprisonment, or criminal fines, or both, as well as injunctive relief to restrain violations.

For delivery sellers, including those who sell to businesses that are not “lawfully operating,” such violators
can be subject to civil penalties of the greater of: $5,000 for the first violation and $10,000 for any other
violation; or, for any violation, 2 percent of the gross sales of covered products of the delivery seller during
the 1-year period ending on the date of the violation.

In addition to the federal government, State AGs, local government or Indian tribes who levy an excise tax
on covered products, and T TB-permitted tobacco manufacturers, importers, and export warehouse
proprietors can also seek injunctive relief and civil penalties for violations.

ATF can place noncompliant persons on the PACT Act Noncompliant List, which is distributed to the
attorneys general and tax administrators of each State and common carriers and other delivery services,

including USPS.
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PACT Act: Best Practices trDFl]Jé:S[Ij%lj"
.

Designate personnel to oversee compliance with key PACT Act processes.
Calendar recurring monthly reporting deadlines including reminders
Consider conducting an internal audit to see if you are in compliance.

If you conduct delivery sales, ensure you comply with all delivery sale requirements

—  Check your order funnel for compliance
—  Ensure that your business customers are “lawfully operating” through due diligence

Recordkeeping
— Maintain proof of compliance including copies of as submitted registration & reporting forms

— Maintain customer licenses, invoices, bills of lading
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Questions?
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